T88L-L0LES IM “UOSIPE
788L X0g°'0O'd

ynos geg - jonde) a3elS
suuy-)y-jueadiag ajeuag

X1LJAOYU 123U T[s shyjj wn

:3sureSe 10u 10§ PN ‘A[uo
uorjeuuioyut 105 Supjeads

:Supyeads jou Inq

gsureSy Sunaysiday

:8upjeads jou nq
:1oaey ur Sundysiday

y\ gsureSy Supjeadg

:10aeyq ur Supjeads

sznzwmmumw%v
\uﬂ Q \\E X \ 1.7 \

(apod mﬂN pue £31D)
TR \@m

(13gumN oy Io sSAPPY 31331G)

r\C\RA %

FJINVN)

.&w\&«\v\\&\m V\;aédmn

Um\ W\rg wx AN aw\s 7 1D3(dNS

I0
\\mMQ %Vl muw\ 'ON 1114
mr\Q\MJm\\ v/ HIvd
(Ajurerg yurrg aseald)
dI'1S ONINIViIH mﬁmme

788L-L0LES IM “uosIpeA
7884 X0g°'0'd

yInos geg - jonde) ajerg
mé<|a<|uﬁauwuwm ﬁmﬁwm

K1LJNOYd *

:jsureSe 10u 10J INPIAN ‘A[uo
uoyjewrojur 10§ Sunjeadg

:3unjeads jou nq

gsure8y SundysiSay

:Supjeads jou ;nq
:xoaey ur Suna)siSay

gsuredy Supjeadg

K :10ARy] uI Supjeadg

T88L-LOLES IM ‘“uosipey
788L X04°0'd

ymos geg - jopde) ajeyg
suuy-}y-jueadiag ajeuag

ssure8e 1ou 10y 1Y ‘Afuo

uoyeurroyur 10y Supjeadg

:3upjeads jou Inq

gsuredy SuuaysiSoy

:8upyeads jou Inq

;oA ur SurdysISay

gsuredy Supjeadg

oAy ur 3unjeadg

(Sunyuasaxday)

oty 7 792U T oo TN
A%ou diz pue £31))

Eareé 25777 Tompppn /Y

(Taqun N 33n0Y| 10 SSAPPY 13211S)

A7 B ST M SE
Ams:\zv

2721 Sﬁ

1D4(4dNsS

10
‘'ON T114d

,m.fw 95

T35 ST Ay
(Ajureyq yung asesiqd)
dT'1S ODNIUIVAH ALVNAS

(Sunuasaxday)

TG UG TR TS
(dpo) drz pue £31))

(1oquinN 3noy 10 sSAPPY 12213G)

~ (HINVN)

oS 29~

~

123fdns
0

ToyC  ONTHE

NS \ e \ CaLva

(Aurerq yunrg aseayq)

dI'lS ONIYVAH HLVNAS




T88L-L0LES IM ‘UOSIPEIN
7884 X0g°'0Od

nog geq - [opde) arers
suly -3y -jueadiag ajeuag

ATLdN ur 1S shyj wt Id

;jsureSe 1ou 10§ PN ‘Afuo

uonjeuuroyur 10y Supjeadg

:8unjeads jou nq

.mﬁuw<wﬁu3mmww
gr%\wr%ﬁ,
vm :3unjeads jou nq

:10AR] Ul SuLId)SISAY

Jsuredy Supjeadg

:10Aeyq ur Supjeadg

(SBunuasaxday)

(apoD drz pue A3D)

(r:2qun 310y 10 SSAIPPY 33313S)

(HINVN)
7 j\i\@ Owl Q)] u&r.siwﬂ\/

1oafans

10
~Fg T ONTId

A

r,.o\l@m_\@ ‘ALvVa
(Aqurerq yung aseayq)
dI'TS ONINIVHAH HLVNHS

T88L-L0LES IM ‘uOSIpe]y
788L X09°'0'd

yInos seg - [oyde) ajels
Suny-jy-jueadiag ajeuag

‘ATLdA 199U Iys sl i Id

:3sure3e xou 10J INPRYN ‘A[uo
uoneurroyut 105 Supjeadg

VP :8upjeads jou nq
7l gsureSy Sunaysiday

:8unyeads jou Inq
:10ARy ut urdysiSay

gsuredy Supjeadg

:x0Aey] ur Supjeadg

O FONNYYY
D)) CTOIN0W

(Sunuasarday)

(3poD drz pue £31))
<Ol S 705 //?/\/7

(13qunp 3oy I0 SSAPPY 3391)S)

;,,_
AN

(HINVN)

= 103(dNS

10
‘'ON T114

C%/ﬁ
5S¢ &) wg
Rrd \ G dlva
(A1urepq yunyg aseaiq)
dI'lS ONIIVAH HLVNHS

T884-L0LES IM ‘uosIpey
788L x0g'0'd

nog seq - jonde) ajerg
suuy-jy-jueadiag ajeuag

I

:)surede J0u 10§ PN ‘Ajuo
uoyeurtoyur 10y Supjeadg

:3unyeads jou nq

gsuredy SundysiSay

:3upjeads jou jnq
:10aeg ur SurraysiSay

> gsure8y Supjeadg

:x0aeyq ur Supjeadg

, (Sunyuasaxday)
ga...\s ch \\YVKSOb v\lt/.{k. _._\...U
(dpo) diz pue £1))
b20¢ s Y W Jsﬁudrw,“\,u

(13quInN 210y 10 SSAPPY 32213G)
TQ_ AABISviM "y 9 9| S

(HNVN)
\ \WP\T&Q ®) malé_wh\

\H vl ...% ‘s\*a.!\%?sun H.Um——.m:m
0

Sz oS ON T1I14

Itfe/3 HIvVa

(Apurerq yung aseaf )
dI'lIS ONDIVAH 4LVNAS




AlLd

T88L-LOLES IM ‘uosipepy
788L X09'0'd

ynos ceg - [oyde) ajeig
suuy-jy-juedadiag ajeusg

u IS st 1d

Jsure3e Jou 10§ YN ‘A[uo

uoneuojur 10y Supjeadg

:3unyeads jou jnq
gsuredy SundysiSay

:3upjeads Jou jnq

:10Aeq ut SunysiSay

gsuredy Supjeadg

:1oaeyq ur Supjeadg

(Sunuasarday)

T88.-L0LES IM ‘UOSIpEN
7884 X09°'0'd

nos geq - [onde) ajerg
suly-}y-jueadiag ajeuag

;3sure3e 1ou 10§ PN ‘A[uo

uorjeuroyut 10y Supjeadg

7 :8upyeads jou Inq

Jsuredy SundsiSoy

:3upjeads jou Inq

:10ARJ ut urd)siSay

ysuredy Supjeadg

:10Aeg ur Supjeadg

(SBunuasaxday)

T88L-L0LES IM “UOSIpeA
7884 X0g'0'd

yinog geg - jonde) ajerg
suuy-jy-jueadiag ajeuag

AN1LJWOYd 193U s shyy uxnjoq Id

ssurede Jou 10§ PN ‘A[uo
uoyeuwroyur 10y Supjeadg

V.A :3unjeads jou Inq

;ysuredy SupaysiSoy

:3unjeads jou Inq

:10aeyq ur SuraysiSay

umzmmw<, Supyeadg

:10Aeq ur Supjeadg

o PWIIVQATY SN WS
(a3po) diz pue £31D)

T L G

(3po) diz pue £31D)

Am:_u:ummu&mﬁv

Z7 77 77T J e AL T

?wcu diz pue £1))

SOLES 1AV P
(19qun N N0y 10 SSAIPPY 32213G)

SO HvS ' w'w 3 hh
(AINVN)
\U\N\V i%ﬁm_w\i
1Dafans
IO
= ﬂ wm ON 1119

\uvv\v\ \A.JN x@% HIvda

(Ajurerq yurrg asesyq)
dI'lS ONIIdVAH 41LVNHS

TS T T
(TaquIM N IN0Y 10 SSAPPY 31291)S)

4077 QY \\,\@V\ ¢4 &
\ (FNVN)

Y] 70

LS s T k\&\\ug

Qmaﬁs N 20y 10 ssaIppy }2313S)

s A TS LSAIT 7 07
ya (FNVN)

1oafdans
IO

~7 ¢/ 5 ONTIg

\\«mq \W»..v\ &;¢ qu)xwxv .mrﬁ<h—.

(ATurerq yung asearq)

dI'lS ONIIVIH 4LVNHS

"

I T sz

1Loafdns
IOo

‘'ON 1114

iﬁkmmfm

= N\ /& N\\ < HIvda
(Ajureq yunrg asesrq)
dI'lIS ONIIVHH 41VNAS




T88L-LOLES IM “UOSIPEIN
788L X0g'0'd

pnos geg - [onde) ajElg
suuy-jy-jueadiag ajeusg

oud*

:)sureSe 1ou 10§ YN ‘Ajuo
uorjewuoyut 10y Supjeads

X :8upjeads jou nq

gsure8y Sundysi8ay

:8upjeads JoU nq

:10AR] ur Surdysiday

gsure8y Supjeadg

:10Aeg ur Supjeadg

2954 (Sunuasaxrdayy)
QRX\Q&\\\@\\S\N\ > 02102577 5777]

(apoD drz pue 1))

$02S 170 w257 PP
(1.3qunpN 210y 10 SSAPPY 133138)

295 2L LS g TG

(ANVN)

w\@m\{ = Sy

1D43(dNs
IO

< Z Aw\ ‘ON T1Id
7 \W A HALva
0 &/<T \ /s

(ATurefq yung asearq)
dI'TS ONIAVHH A LVNHS

T88L-L0LES IM ‘UoSIpe]N
788L X0g'O'd

pnos seg - jopde) aeig
suLy-}y-jueadiag ajeuag

:jsureSe I0u 10J INPN ‘A[uo
uorjeurroyur 10y Supjeadg

‘ VA :8upyeads jou nq

gsuredy Suwa)siSay

:8upyeads jou nq

:10Ae] ur Sunysiday

gsuredy Supjeadg

:10Ae] ur Supjeadg

PP No) WG L o (Sunuasaxday)

wwg)  Za )7 5/75) + ST 324H)

(epoD diz pue £31D)

(Taqun ) 3InoY 10 SSAPPY 319913S)

JD\&\d IENI S
(HNVN)

~ VoW STECL .

o< S 1D4(49NS

I0

‘'ON T1I4

T/ 5)5  wva

(Aqurerqd yupq aseayq)

dI'lS ONIIVAH HLVNHS

T88L-L0LES IM ‘uosipey
7884 X0g°'0O'd

yinos geg - [o3de) ayeyg
suny-j}y-jueadiag ajeuag

H[S STy} Winjar ases[q

fsurede 1ou 10y YN ‘A[uo

uonjeuuioyut 10y Supjeadg

:3upjeads jou jnq

gsuredy SunsiSoy

:3upjeads jou nq

:10Aeyg ut SundysiSay

gsuredy Suppeadg

:x0aeyq ur Supjeadg

(Sunyuasaxday)

R
(apo) diz pue £i1))
S Ty R

(1aqunN 2Jn0Yy 10 SSAPPY J2213G)

o MR joE 8
(ANVN)

“)Q\wv.\\wu &\&%QQ

1D3afdns
IO
S oo ON T114
M smu \\ﬂzwﬁm _ l\ﬂtj nmrﬁ.<h—
(Ajureyq yurrg asearq)

dI'lS ONIMVHH dLVNAS




T88L-LOLES IM ‘uosipely
788L x04'0d

ynos seq - joyde) ajerg
suuy-jy-juealiag ajeuag

ALLdN W s st Id

sureSe 1ou 105 12YIAN ‘Afuo
uoneuuroyut 10§ Supjeadg

\A :3upjeads jou ynq
gsure8y SunaysiSoy

:3upjeads jou jnq

:10AR] ur SurdysiSay

gsuredy Supjeadg

zoaeyq ur Supjeadg

(Bunuasaxday)

T88L-L0LES IM ‘uosipey
788L X0g'0'd

yInos seg - jopde) ajeyg
mﬁu<nu<:~=«uwuwm djeudg

:JsureSe 1ou 10y YN ‘A[uo
uoneunoyur 10§ Sunyeadg

W\ :8upjeads jou jnq

gsurey SuwaysiSoy

:3upjeads jou jnq

oAy ut SunaysiSay

gsure8y Supjeadg

:1oaeq ur Supyeadg

(Sunuasaxday)

Ot T MY eyl
(a3po) di7 pue 1))

SOy

(apo) drz pue £31))

CR/[ES IM N30yl
Ahmﬁ—aﬁ N 9Inoy 1o SSaIppVy u@@kumw
MR (VITERY] o)
EAVN)

s FFY

1oafdns
IO

BYelBS "ON 1114
9 \W = \IW. ALvda
(Ajurerq yuurg asesyq)
dI'lTS ONIIVAH HIVNAS

e M

(1aqunpN anoy 10 ssarppy 192ng)

M N 9L

(HVN)

Ml 5!

103a[dns
I0

m g ﬁ ‘ON 1114

T@u \m.N _ m HLvda
(Aqurerq yung aseayq)
dI'lS ONIIVAH ALVNAS

T884-L0LES IM ‘UOSIpe]y
788 X09'0'd

pnos geq - jopde) ajelg
suuy-3y-jueadiag ajeuag

:JsureSe Jou 10y PN ‘A[uo
uonjeurioyur 10y Supyeadg

< :3unjeads jou jnq

gsureSy SundysiSay

:3unyeads jou nq

:1oaeyq ur SunsiSay’

gsuredy Supjeadg

:10Ae ur Supjeadg

(Bunyuasaxday)
25020
___(epop diz pue £31D)
202¢ ¢ 7/ (o
(raquin 20y 10 SSAPPY 33213G)
JILES Y NN DS L

(ANVN)

QIVITI7F mB.:\\

1Loafdns
- I0

. L
bbbl C v\m?\ HLvd

(Aqurerqg yung aseayy)
dI'lS ONIIVHH AIVNAS




WISCONSIN STATE SENATOR

Senate Chair, Joint Committee on Finance

Testimony of Senator Brian Burke
Senate Bill 25
Senate Commiittee on Judiciary & Consumer Affairs
May 25, 1999

Jurors perform a vital role in our system of justice. We put great faith and trust in
jurors to weigh the evidence and render a fair verdict.

While courts are required to instruct juries regarding the applicable law and the
burdens of proof, they only provide jurors with part of the law. This is contrary to the

traditional trust we place in jurors to do justice and results in mistaken verdicts that
do not reflect the intentions of jurors.

Senate Bill 25 would fill this information void by requiring the court in civil actions
to explain to the jury the legal conclusions that will follow from the jury’s possible
findings. In addition, the bill permits counsel for each party to comment on the
court’s explanation so there is no tactical advantage for the plaintiff or the defendant.

Without such information, jurors speculate about how the case will turn out given
their special verdict answers. Jurors sometimes express shock and outrage following
a trial when they discover, contrary to their intent, their findings deprived an injured
party of a remedy under the law. Examples are comparative negligence cases where
the plaintiff’s negligence equals or exceeds 51 percent and cases where an employer
is found 100% responsible for an employee’s injuries involving a defective product.

We should not force jurors to operate in an information vacuum. With this bill,
Wisconsin will join the vast majority of states in enlightening jurors by sharing with
them the legal effect of their findings. Justice should be blind, but not uninformed.

I urge the committee to give favorable consideration to Senate Bill 25.

STATE CAPITOL, POST OFFICE BOX 7882, MADISON, WISCONSIN 53707-7882

PHONE (608) 266-8535 OR 1-800-249-8173; FAX (608) 267-0274
Recycled Paper
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JANET E. CAIN 608 256-5220 KWAME S. GREEN
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May 24, 1999

HAND DELIVERED

Senator Gary George

118 South, State Capitol
Madison, WI 53702

HAND DELIVERED
Senator Alice Clausing
319 South, State Capitol

HAND DELIVERED

Senator Joanne Huelsman
5 South, State Capitol
Madison, WI 53702

HAND DELIVERED
Senator Fred Risser
220 South, State Capitol

Madison, WI 53702 Madison, WI 53702

HAND DELIVERED

Senator Alberta Darling
22 South, State Capitol
Madison, WI 53702

Re: Senate Bill 25
Dear Senate Judiciary Committee Members:

I am wrltlng to express my opposition to SB25 insofar as it
relates to luLu;M;uy juries as to the effects of their verdicts as

part of the jury instructions.

I have been a practicing trial lawyer in Wisconsin for 25 years.
I graduated in 1974 from Marquette Law School and spent a year
clerking in the Wisconsin Supreme Court for Chief Justice Bruce

Beilfuss. I have been in private practice in Milwaukee since that
time and engaged exclusively in the trial of civil lawsuits,
representing both plaintiffs and defendants, but primarily
defendants.

I am a member of the American Bar Association, the State Bar of
Wisconsin, am past president of the Civil Trial Counsel of
Wisconsin, am a member of the American Board of Trial Advocates
and have been elected to membership in the American College of
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Senate Judiciary Committee Members
May 24, 1999
Page 2

Trial Lawyers.

Based on my experience, I believe it would be a serious mistake to
enact legislation permitting judges to inform juries as to the
effect of their verdicts. This would be a very significant
departure from our tradition of jurisprudence, and I am convinced
that it would detract from Wisconsin's reputation for even-handed
administration of justice.

The traditional role of the jury, dating back to the English

common law, 1is to act as the finder of fact. In contrast, it 1is
the role of the judge to apply the law to the facts as found by
the jury, after the verdict has been rendered. Our tradition is

that Jjurors are to search for the truth and find the facts
accordingly, without regard to the consequences to one party or
the other. 1In fact, at the close of every jury trial, the jury is
admonished by the judge to "Let vyour verdict speak the truth,

whatever the truth may be!" Traditionally, jurors are requested
to find the true facts in a case without knowing whether their
verdicts will favor the plaintiff or the defendant. In this

fashion, it is believed, and I firmly agree, that justice results
without favoritism or partiality on the part of the jury.

There is no reason to inform the jury as to the effect of the
verdict, unless it is assumed that that knowledge might somehow
impact on their decision. If jurors are to continue to be viewed
as fact finders, searching for the truth, how can informing them
as to the effect of their verdict assist them in that function?
In fact, it can only cause to distract them from that purpose and
make their decision more difficult. Are the jurors to disregard
the facts if they are being asked to consider who will benefit
from the verdict?

Jurors are not to serve as super-legislators. If the people of
Wisconsin do not believe that under a certain set of facts, one
party or the other should prevail, then the answer is to change
the law, a function of the legislature. Jurors should not be
asked to disregard the law or the facts so as to deliver an
outcome-oriented verdict.

Jury nullification or jury lawlessness, as they are sometimes
phrased, has not been a widespread problem in Wisconsin, as it has
sometimes been in other states. Wisconsin, for example, is unique
among many states in that in civil personal injury lawsuits, for
example, the jury knows that the defendant has insurance, because
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in Wisconsin a plaintiff may proceed directly against the
insurance company as well as against the individual defendant. My
colleagues from other states frequently ask me how defendants can
obtain even-handed justice when the jury knows that there is

insurance involved. I always answer that the system works just
fine here because juries are not informed as to the results of
their verdict and they take their fact finding seriously. I am

very concerned that if we begin advising jurors that if they
decide a case in a particular way that one party or the other will
prevail or benefit, we will lose that reputation.

I urge you to reject SB25, since to me it represents a step
backwards from the impartial administration of justice to a system
of outcome-oriented verdicts which will be necessarily based in
part upon jurors' biases and notions of who deserves to lose or
profit in a given trial irrespective of the facts or the law.
Thank you for your consideration of these comments.

Very truly yours,

PE%?RSON, JOHNSON & MURRAY, S.C.
-

ames T. Murray, Jr.

JTM:blc




Supreme Qourt of Wisconsin
DIRECTOR OF STATE COURTS

P.O. BOX 1688
MADISON, WISCONSIN 53701-1688
Shirley S. Abrahamson 213 N.E. State Capitol J. Denis Moran
Chief Justice Telephone 608-266-6828 Director of State Courts

Fax 6808-267-0980

May 24, 1999

Senator Gary George, Chair

Senate Judiciary and Consumer Affairs Committee
118 South, State Capitol

Madison, WI 53702

Dear Senator George:

I write to you to express the opposition of the Legislative
Committee of the Wisconsin Judicial Conference and the Chief
Judges to SB 25, relating to explanations to civil juries, which
is before the Senate Judiciary Committee for public hearing on
May 25.

Their first concern is that this proposal is a legislative
invasion of a judicial prerogative - the conduct of a trial.
Second, the requirement that trial judges explain the legal
conclusions that may follow from “possible” jury findings could,
in a complex multi-party case, require a veritable course in
comparative negligence, the effect of cross complaints, counter-

claims, etc. Third, there is a greater opportunity for appeal
and, thereby, reversal of the trial judge because of a failure
to accurately or fully explain the legal consequences. Fourth

and lastly, the provision that after the judge gives the
explanation counsel for each party may “comment” on the court’s
explanation will be interpreted by many counsel as an
opportunity to disagree with the judge’s explanation and invite
the jury to engage in its own ideas of jury nullification.

Also attached is a letter from Judge P. Charles Jones of Dane
County that was written last session with respect to 1997 Senate
Bill 320. Although that bill applied to all jury cases, not
just civil juries as SB 25 does, his comments are still
pertinent and apply to this bill.




Senate Gary George, Chair
May 24, 1999
Page 2

Thank you for the opportunity to comment on this bill. If you
have any questions, please feel free to call me.
Sincerely,

S

Denis Moran
g¢ctor of State Courts

JDM:jah
Attach.
Cc: Senate Judiciary and Consumer Affairs Committee Members




FROM THE CHAMBERS OF:
P. Charles Jones

Circuit Court Judge

City-County Bldg., #215
210 Martin Luther King, Jr. Blvd.
Madison, WI 53709

November 24, 1997

Ms. Sheryl Ann Gervasi
Capitol, 305 E

Supreme Court
Madison, WI 53702

Dear Ms. Gervasi,

As a member of the Civil Jury Instructions Committee and at your request, I have reviewed
1997 Senate Bill 320 which amends §805.13(4), Stats. The amendment adds the following
language to the subsection:

The court shall explain to the jury the legal conclusions that will
follow from its possible findings and shall permit counsel for each
party to comment on the court’s explanation.

After reviewing the proposed statutory change, I discussed the matter with Judge Michael Nolan,
chair of the Civil Jury Instructions Committee. Although there has not been time to query the
entire committee, it is our joint opinion that the amendment would overturn about 120 years of
Wisconsin law and create an unworkable situation for the trial judges of Wisconsin and probably
the Civil Jury Instructions Committee.

In 1874, the Wisconsin legislature adopted legislation which made the Special Verdict a matter
of right in civil litigation. As you know, a Special Verdict asks the jury to answer specific
factual questions regarding the issues of the case being presented to them without regard to the
effect of the answers on the final judgment of the case. This was noted by the Supreme Court
in 1899 in Ward v. Chicago, Milwaukee & St. Paul R: Co., 102 Wis. 215, 223 (1899) as
follows:

The special verdict was expressly intended to submit to the jury
for answer certain questions of fact, which they are to answer from
the evidence, guided by instructions appropriate to the questions
only, without regard to the legal effect of their answers upon the

1




ultimate question of the rights of the parties. Thus, it was
expected and intended to relieve the jury from all consideration as
to whether their answers are consistent with a general recovery by

either party, and thus to obtain a result as far as possible free from
sympathy and prejudice.

As early as 1907 in Banderob v. Wis. Cent. R. Co., 133 Wis. 249, 287 (1907), the Supreme
Court held that:

It is reversible error for the trial court by instruction to the jury to
inform the jury expressly or by necessary implication of the effect
of an answer or answers to a question or questions of the special
verdict upon the ultimate liability of either party litigant.

This rule of law has continued uninterrupted to the present time. It was recently memorialized
in Kobelinski v. Milwaukee & S. Transport Corp., 56 Wis.2d 504, 520 (1972) as follows:

The fundamental rule in this state is that it is reversible error for
either the court or counsel to inform the jury of the effect of their
answer on the ultimate result of their verdict, especially if it
appears that the error complained of has affected the substantial
rights of the party seeking to revise or set aside the Jjudgment or
secure a new trial.

In addition to the concern that this overturns the 120 year precedential rule of law of this state,
the amendment poses serious problems for the trial judge and the handling of cases: First, it
would require the judge to draft an explanation of the legal effects of a jury’s findings not only
for a whole host of different types of litigation tried to Juries, but also for a myriad of different
potential scenarios that could result from the answers of the jury in any given case. For
example, in a personal injury case involving multiple defendants being tried under the new
comparative negligence statute, §895.045, eff. May 17, 1995, the judge would not only have
to explain in lay terms the effect of a finding of negligence on the part of the plaintiff, but also
the different effects of percentages of negligence on the respective defendants. The judge would
have to try to explain in language a juror could comprehend, if not understand, that if one
defendant is more than 50 percent negligent, he/she would be jointly and severally liable for the
damages allowed, but if a defendant is 50 percent or less negligent, he/she would only be liable
for that percentage of the damages allowed (and, of course, damages allowed would have to be
explained to mean not the amount of damages found by the jury, but that amount reduced by
plaintiff’s negligence).

Second, the amendment allows counsel to comment on the judge’s explanation. In our opinion,
this invites not only argument that plays upon the jury’s sympathy or bias by allowing counsel
to tell the jury what the outcome may be if it does thus and so, it sets up potential arguments
before the jury between counsel on the judge’s explanation as to what the effect of the jury’s
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findings will be. In our opinion it undermines our constitutional premise that the trial judge is
the "judge of the law".

Third, it sets up whole new avenues of attack on jury’s verdicts and motions for new trial, and
creates claims of error by the trial judge. It invites sympathy, prejudice and passion from the
jury, an outcome the legislature and the courts should strive to avoid.

Finally, from the perspective of the Civil Jury Instructions Committee, the amendment will
probably force the committee to try to draft so-called "boiler-plate" explanations for the trial
judges and the lawyers in all of the areas of civil litigation presently addressed by the three
volumes of instructions, and areas under consideration or not yet addressed.

Judge Nolan and I do not purport to speak for the entire jury instruction committee. However,
we share these thoughts as members of the committee and as trial judges.

Thank you for the opportunity to express our thoughts.

Sincerely,

cc: Hon. Michael Nolan




CIVIL TRIAL COUNSEL OF WISCONSIN

TO: Members, Senate Committee on Judiciary
FROM: James E. Hough, on behalf of Civil Trial Counsel of Wisconsin

DATE: May 25, 1999
RE: Opposition to 1999 Senate Bill 25

The Civil Trial Counsel of Wisconsin, an organization of over 700 Wisconsin trial
lawyers, strongly opposes Senate Bill 25 and respectfully urges that the committee not
advance this legislation.

The role of juries is to determine who is telling the truth and to resolve factual issues. It
is the duty of the judge, not the jury, to apply rules of law, including the application of
the comparative negligence statute.

Prior to comparative negligence, plaintiffs who were found as little as 1% at fault were
banned from recovery. Wisconsin was a pioneer in comparing fault between plaintiffs
and defendants in order that an injured party who was less at fault could recover a portion
of damages. This progressive system allows parties who have contributed to their own
injuries to recover damages in relation to comparative fault at or below 50%.

To suggest- as Senate Bill 25 does- that juries be permitted to manipulate facts regarding
comparative fault to achieve a pre-determined mandatory result makes a mockery of the
jury system and is contrary to longstanding legislative intent.

If the theory is that every person should recover some money for injuries sustained
regardless of fault, perhaps we should abolish the jury system, and substitute a form of
worker’s compensation for all injured parties.

Proponents of SB25 want the best of all worlds — juries who set high awards- and a
system that allows a person most at fault to collect substantial dollars from one minimally
at fault- thereby creating another victim and clear inequity.

Again, we respectfully urge your opposition to SB25.

A statewide organization of trial antorneys dedicared to the defense of Wisconsin citizens and businesses;
the maintenance of an equitable civil justice system; and the improvement of professional standards.

MAILING ADDRESS: James E. Hough, Executive Director OFFICES:

P.O. Box 1691 . 44 East Mifflin Street, Suite 104
‘ ) : (608) 283-2586 - e
Madison, WI 53701 (608) 283-2589 FAX Madison, W1 53703




CIVIL TRIAL COUNSEL OF WISCONSIN

.Defending Wisconsin citizens, businesses and municipalities

TO: Members, Senate Committee on Judiciary
FROM: Bernard T. McCartan, Legislative Chair
DATE: May 25, 1999

RE: 1999 Senate Bill 25/Summary of Testimony

On behalf of the Civil Trial Counsel of Wisconsin (CTCW) and personally, as a member

of CTCW’s Board of Director, I am here to express my strong opposition to 1999 Senate
Bill 25.

Senate Bill 25 would require judges in civil cases to instruct jurors on the effect of their
verdict, and allow counsel for the parties to comment on the court’s instructions in
closing argument.

The changes embodied in SB25 would effectively abolish Wisconsin’s long history of
using special verdicts in civil cases. Under that system, jurors find the facts, after which
the court applies the law to those facts to reach a conclusion. This separation of function
has served Wisconsin well by preserving the citizen’s role in the judicial function while
promoting uniform and consistent application of the law by the courts.

Instructing the jurors on the effects of their verdict would place jurors in a position to
determine the facts in light of the law in any given case. The practical result is to create
situations in which jurors might be tempted to make or alter findings in such a way as to
bring about a desired outcome without any regard to the true facts or the law. Given that
jury deliberations in Wisconsin are conducted in secret, it would be difficult, if not
impossible, to determine if any such abuse occurred in a particular case.

Passage of Senate Bill 25 would constitute a very unfortunate development in Wisconsin
law, and I strongly urge your opposition to it or any similar measure which may come
before the 1999 Legislature.

Thank you for the opportunity to present my views and those of the trial lawyers who
defend civil cases in Wisconsin.

A statewide organization of trial artorneys dedicated to the defense of Wisconsin citizens and businesses,
the maintenance of an equitable civil justice svstem: and the improvement of professional standards.

MAILING ADDRESS: WEB ADDRESS: OFFICE ADDRESS:
PO Box 1691 www.ctew.org 10 East Doty Street #500
Madison, WI 53701-1691 (608) 283-2586 phone Madison, W1 53703

(608) 283-2589 fax
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Memorandum

TO: Senate Judiciary Committee
DATE: May 25, 1999

FROM: Eric Englund

RE: SB-25

We appear today in opposition to this legislation.

For over a hundred years Wisconsin courts have followed the well settled principal
that the duty of the jury is to resolve questions of fact and that it is error to have
the jury instructed on how their findings of fact will be impacted by the application
of existing law. In other words, the duty of the jury is to resolve issue of facts. ..
not understand or apply the law to those facts. The reason for this distinction has
been stated time and time again by our Wisconsin Supreme Court. Our Court has
recognized that the job of the jury in resolving disputes of fact is extremely
complex and that this most difficult task becomes compromised and confused if
they are made aware of how their fact-findings will be applied to the law.

Our Wisconsin Supreme Court said it best in a 1975 decision:

“Itis argued that the refusal to fully inform the jurors is contrary to the
traditional trust we place in the ability of juries to do justice. Of course, this
criticism is in itself based on a fundamental distrust of the jury system, for it
assumes that jurors are not faithful to their oath to follow the instructions of
the trial judge. We decline to explore the pros and cons of this
controversy, because any change in the rule would be contrary to the
established basis for the use of juries, particular in negligence cases... we
suggest that the jury should be admonished, and impressed, that it's
function in a negligence case is fact finding only and that it is not it's role to
usurp the legislative function or the judicial function in interpreting the
comparative negligence statues. It is the role of the judge, and not the
jury, to implement the general policies of the comparative negligence
statutes.”

McGowan v. Story, 70 Wis. 2d 189, 234 N.W. 2d 325 (1975) at 329-330

We ask that you not support this legislation.
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TO: Senate Committee on Judiciary
FROM: Bill G. Smith, President
Wisconsin Coalition for Civil Justice
DATE:  May 25, 1999

RE: Senate Bill 25: Explanations to juries

For over a hundred years, Wisconsin courts have followed the well-settled principle that the duty
of the jury is to resolve questions of fact and that it is error to have the jury instructed on how its
finding of fact will be impacted by the application of existing law. In other words, the duty of
the jury is to resolve the issues of fact...not understand or apply the law to those facts.

The reason for this distinction has been stated time and time again by our Wisconsin Supreme
Court. Our court has recognized that the job of the jury in resolving disputes of fact is extremely
complex and that this most difficult task becomes compromised and confused if the members of
the jury are made aware of how their fact findings will be applied to the law.

Our Wisconsin Supreme Court said it best in a 1975 decision:

“It is argued that the refusal to fully inform the jurors is contrary to the traditional trust
we place in the ability of juries to do justice. Of course, this criticism is in itself based on a
fundamental distrust of the jury system, for it assumes that jurors are not faithful to their oath to
follow the instructions of the trial judge. We decline to explore the pros and cons of this
controversy, because any changes in the rule would be contrary to the established basis for the
use of juries, particularly in negligence cases... we suggest that the jury should be admonished,
and impressed, that its function in a negligence case is fact finding only and that it is not its role
to usurp the legislative function or the judicial function in interpreting the comparative
negligence statutes. It is the role of the judges, and not the jury, to implement the general
policies of the comparative statutes.” (emphasis added.)

McGowan v. Story, 70 Wis. 2" 189, N.W. 2d 235 (1975) at 329-330

On behalf of the members of the Wisconsin Coalition for Civil Justice, I respectfully urge you to
oppose recommending Senate Bill 25 for passage.
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CHAIRMAN GEORGE AND MEMBERS OF THE COMMITTEE, my name is
Paul E. Sicula. I am the legislative representative for the Wisconsin Academy of Trial
Lawyers. I appear today in support of Senate Bill 25. Thank you for this opportunity.

Senate Bill 25 will require judges to tell jurors the impact certain laws will have
on the answers they give to the special verdict questions. In effect, the bill authorizes the
judge to tell the jury how the case will turn out depending on how they answer the
questions. It also will permit counsel for each party to comment on the court’s
explanation during closing argument.

This proposal may sound like a radical proposition, but Wisconsin is actually in a
very small minority of states that refuse to explain to juries the effects of their answers.
Most states presently allow jurors to know the legal conclusions which will follow from

their verdict. None of our neighboring states has this type of restriction.

The Wisconsin Academy of Trial Lawyers (WATL) supports this bill because we
believe it will help juries in their deliberations. Our members are lawyers who stand
before juries every day and are among the strongest supporters of the jury system. Jurors
invariably take their responsibility very seriously; they listen carefully to the evidence
and try their very best to answer the verdict questions in a responsible manner. They
bring the collective wisdom and values of the community to bear in their decision-making




process. They want very much to do the right thing for the parties involved, but
sometimes are hampered because we intentionally withhold information from them.

We refer to jurors as the finders of fact because it is their job to determine which
side has proven its case in a dispute, but jurors are also instructed on applicable law.
Currently, jurors receive instructions from the judge on what laws they are to apply to the
facts they have heard. We explain complicated issues to jurors, like negligence, product
liability and medical malpractice, but we don’t tell them the effect of the answers to the
questions on the verdict. Sometimes we tie the ; jury’s hands by only giving them part of

the law. This bill is designed to give them instructions on parts of the law that are
currently kept from them.

Jurors are sometimes disillusioned and disappointed to learn results are just the
opposite of what they intended, because they’ve been kept in the dark about the law.
Juror interviews after trials sometimes show jurors have reached conclusions they did not
intend because we don’t tell them the consequences of their decisions. Some examples
are: employers whose negligent conduct is found responsible for causing their
employees’ injuries are protected by the worker’s compensation law from paying the
verdict; plaintiffs with some contributory negligence have that negligence compared
individually with each defendant, meaning if the negligence is split among multiple

defendants and the plaintiff also bears some responsibility, the plaintiff is unlikely to
recover anything at all.

As an experienced trial attorney, an unintended or unjust verdict is frustrating.
But for the client who has endured years of pain and anguish and has waited patiently to
have his or her day in court, the effect of the verdict can be tragic. It is difficult to
explain to a client the logic behind a rule which, in essence, negates the true intent of the
jury’s verdict.

What happens when the jury is instructed on only part of the law? Very often
what happens is jurors fill in with what they believe the law to be. While we expect
Jurors to use their everyday experiences in reaching their decisions, they sometimes use
their knowledge of “the law” - sometimes accurate knowledge, most often inaccurate -
in their decision-making. Juror interviews after trials sometimes show jurors have
speculated on how they believe the law will make the case come out. We do not believe
this is a failing of jurors, but a normal thought process for them to go through. We
believe this bill will give jurors accurate information to use as they deliberate and allow
both sides to give an appropriate explanation of the impact. Because both sides can




comment on the judge’s explanation, we do not believe there will always be a tactical
advantage for the plaintiff or for the defendant.

I have attached to this testimony an article that appeared in WATL’s quarterly
publication, The Verdict, in the fall of 1996. This article, authored by one of our
association’s board members, Attorney Christine Bremer of Wausau, gives a more
detailed history and analysis of this proposal. On behalf of the Wisconsin Academy of

Trial Lawyers, [ urge this committee to support SB 25 for the public policy reasons stated
in this article.

As the article notes, this issue has been the subject of some discussion for many

years. In 1940, Thomas Ryan wrote in favor of this change in the Wisconsin Law Review.
He noted:

If a judge is more able than the juryman to rise above his predilections,
it is because of his knowledge and education. Did the juryman possess the
knowledge of the judge, he would be no different from the judge in that
particular, and the remedy is not to keep information from him, but to
enlighten him to the fullest extent possible; not to curtail his vision, but to
extend it; not to make him fearful to take a step, but to be a lamp to his
feet — in a word, to treat him as a co-laborer in the temple of justice.

Thank you.
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Special Verdicts: Should Jurors Be Informed
of the Legal Effect of Their Answers
in Comparative Negligence Actions?

by Christine Bremer

It is a well-known
principle of Wisconsin law
8 that jurors are not to be in-
8 formed of the effect of their
! verdict. They are to answer
§ the questions on the special
{ verdict fairly and justly, but
| cannot be told what effect
hose answers will have on
he various parties; on the
ultimate outcome of the

» i case. We tell these people
that it is thelr civic duty to sit on a jury. We ask them
to put their own lives on hold for a day, a week, amonth
or more in order for justice to be served. We ask their
undivided attention to what are, often times, compli-
cated and difficult matters. We then ask them to render
verdicts; to pool their collective wisdom and apportion
Justice to the various parties. But we don’t tell them the
consequences of their decisions.

How did this system evolve in Wisconsin? How do
other states deal with special verdicts? Is justice being
served by this system? Is there a better method for
dealing with special verdicts? This article will attempt
to answer those questions.

History of the Special Verdict

In order to understand the current state of the
special verdict in Wisconsin, we must first examine its
history. Prior to the year 1856, Wisconsin only utilized
general verdicts in jury trials. In 1856, the legislature
enacted the Special Verdict Statute.! Revised in 1858,
this statute gave the courts power to “direct the jury to
find a special verdict. Such verdict shall be prepared by
the court in the form of questions, in writing, relating
only to material issues of fact and admitting a direct
answer to which the jury shall make answer in writ-
ing.”? Currently, the Special Verdict Statute in Wiscon-
sin reads as follows:

Unless it orders otherwise, the court shall direct
the jury to return a special verdict. The verdict
shall be prepared by the court in the form of
written questions relating only to material is-
sues of ultimate fact and admitting a direct

answer. The jury shall answer in writing. In
cases founded upon negligence, the court need
not submit separately any particular respect in
which the party was allegedly negligent. The
court may also direct the jury to find upon
particular questions of fact.3

The Special Verdict Statute was analyzed and inter-
preted for the first time by the Wisconsin Supreme
Court in Ryan v. Rockford Insurance Company.* The
Court stated that the purpose of the statute was to
“secure a direct answer free from any bias or prejudice
in favor or against either party,” and then went on to
expound the following doctrine:

[I]t has often been demonstrated in the trial of
causes that the non-expert juryman is more
liable than the experienced lawyer or judge to
be led away from the material issues of fact
involved by some collateral circumstance of
little or no significance, or by sympathy, bias or
prejudice; and hence it is common practice for
courts, in the submission of such particular
questions and special verdicts to charge the
jury, in effect, that they have nothing to do
with, and must not consider the effect which
their answers may have upon, the controversy
or the parties.’

In effect, the Court in Ryan held that it is error to
instruct the jury how the special verdict questions
should be answered to be consistent with a general
verdict foreither party. In Banderobv. Wisconsin Cent.
Ry. Co. the Court further defined that ruling by stating
that it is reversible error, by instructions, to inform the
Jury, expressly or by necessary implication, of the
effect of their answers (emphasis added).®

Since Ryan and Banderob, the Wisconsin Supreme
Court has consistently pointed out that: it is improper
to authorize the jury to answer in the form of a legal
conclusion;’ that erroneous instructions, with regard to
special verdict questions, are generally prejudicial;®
that it is improper to read the comparative negligence
statute to the jury as it instructs the jury as to the effect
of their answers;” and that the court must not, in its
charge to the jury, inform them of the ultimate result of
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their answers.'?

This doctrine has been upheld in Wisconsin for
more than 100 years. More recently, the Wisconsin
Supreme Court discussed, at some length, the wisdom
behind the special verdict doctrine in McGowan v.
Story."' In McGowan, the plaintiff was injured while
transferring hot tar from his employer’s truck to a
distributor’s vehicle. The case was tried to a jury, who
found the plaintiff 50% negligent, employer 30% neg-
ligent, and the distributor 20% negligent. During the
course of their deliberations, the jury returned to the
courtroom and asked to be advised of the effect of its
answers on the rights of the parties. The trial judge
refused to so advise the jury. It should also be noted that
the plaintiff had requested a general verdict, which
would have made the effect of the jury’s answer appar-
ent. That request was also denied.

The Wisconsin Supreme Court agreed with the trial
judge’s decision, stating that “the judge was foreclosed
by the law of this state from advising the jury.”"?
Although the Court made mention of plaintiff’s, and
others’, criticism of the rule, it nonetheless held fast to
the age old tradition, stating as follows:

It is argued that the refusal to fully inform the
jurors is contrary to the traditional trust we
place in the ability of juries to do justice. Of
course, this criticism is in itself based on a
fundamental distrust of the jury system, for it
assumes that jurors are not faithful to their oath
to follow the instructions of the trial judge. We
decline to explore the pros and cons of this
controversy, because any change in the rule
would be contrary to the established basis for
the use of juries, particularly in negligence
cases. ...We suggest that the jury should be
admonished, and impressed, that its function in
a negligence case is factfinding only and that it
is not its role to usurp the legislative function or
the judicial function in interpreting the com-
parative negligence statute. It is the role of the
judge, and not the jury, to implement the gen-
eral policies of the comparative negligence
statute."

Since the Court’s ruling in McGowan, there have
been no changes, legislative or judicial, made in the
special verdict doctrine. Despite the fact that the
doctrine pre-dates Wisconsin’s comparative negligence
law, Wisconsin courts have consistently applied it to
comparative negligence actions, without considering
the implications of doing so."

Special Verdicts in Other Jurisdictions

Wisconsin is one of only a few states which does
not allow a jury to know the legal consequences of its
verdict. In addition to Wisconsin, only Arkansas,
Hawaii and Massachusetts have adopted similar provi-
sions.’s Other jurisdictions have been much more
realistic in their views of the jury system.

In Indiana, the legislature decided juries should be
informed of the effect of their verdicts, although 1995
tort “reform” legislation somewhat limited this proce-
dure.'¢ Juries are no longer informed about any immu-
nities available to a nonparty orabout limitations placed
on punitive damage awards. Experience will show how
the defense bar may use or attempt to broaden these
limitations.

In Minnesota, whose comparative negligence law
was modeled directly on Wisconsin’s law, the rules of
civil procedure grant broad discretion to trial courts in
informing the jury.'” Idaho, which has a 50% compara-
tive negligence system, has legislatively mandated their
confidencein juries.'® In Utah, the state Supreme Court
held that a jury could not be informed of the conse-
quences of its verdict;'® however, after further consid-
eration, the Court subsequently reversed its position on
this issue? and ruled that juries should be so informed.

Colorado struggled with this issue for some time
before settling on its current “pro-inform” position. In
Simpson v. Anderson, the Colorado Court of Appeals
held that juries should be informed of the legal effect of
their apportionment of negligence, since the law of
comparative negligence is not secret.?! The Colorado
Supreme Court subsequently reversed the holding
and argued that such a disclosure to the jury would
influence jury verdicts and displace the function of a
trial judge.?? Thereafter, the Colorado legislature re-
stored the holding of the Court of Appeals by adopting
the following statutory mandate:

In a jury trial in any civil action in which
contributory negligence is an issue for determi-
nation by the jury, the trial court shall instruct
the jury on the effect of its findings as to the
degree of negligence of each party. The attor-
neys foreach party shall be allowed toargue the
effect of the instruction on the facts which are
before the jury.?

In Kansas, the issue of informing the jury of the effect
of their verdict came before the Kansas Supreme Court
in Thomas v. Board of T. Trustees.* In discussing the
rationale behind the rule, the Court pointed out the
following reasons why the rule should not be followed
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indiscriminately:

(1) [(IJtis asenseless practice, since an intelligent
juror will in most cases already have a good idea
of what effect his answers will have on the
ultimate verdict; (2) adherence to the rule can
and has led juries to speculate unnecessarily as to
the meaning of the law, resulting in mistaken
verdicts that do not reflect the true intent of the
Jury; (3) the rule is an unwarranted intrusion on
the traditional role of the jury to temper harsh
rules of law and see that substantial justice is
done between parties.?

The Kansas Court further held that juries should be
informed of the effect of their verdict, especially in
comparative negligence cases (emphasis added).
Explaining their reasoning, the Court stated:

In our judgment, the rule ignores the reality that
jurors often do concern themselves with the
practical effects of their findings, and without
being informed by the Court, will undoubtedly
speculate as to the result of their verdict. Under
the Kansas comparative negligence statute, if a
jury finds that the defendant and plaintiff were
equally at fault, the plaintiff recovers nothing.
Expecting the defendant to recover 50% of his
damages, the unknowing jury will insure that he
receives nothing. Furthermore, we believe that
there is a real danger of a jury taking upon itself
to decrease the damage award by the percentage
of plaintiff’s negligence unless it is informed
that the required deduction is a statutory duty of
the trial court.?

In 1995, the Wisconsin comparative negligence
statute was revised. It now provides that the negligence
of the plaintiff shall be measured separately against each
person found to be causally negligent.” Furthermore,
liability for persons whose negligence is less than 51% is
limited to the percentage of causal negligence attribut-
able to that person.?® Joint and several liability only
applies where the person is 51% or more causally negli-
gent.” Without being informed of these rules of law, a
jury could very well render a verdict in which they
believe they are awarding money damages to the plain-
tiff, but which, in reality, awards her nothing.

Consequences of an Uninformed Jury
As stated above, a jury that is not informed of the
legal effect of their special verdict answers in com-
parative negligence cases can, and often does, render
unintended verdicts. A case in point illustrates the

perils of an uninformed jury.

In 1994, our firm tried a personal injury case to a
jury in Wisconsin Rapids. The case involved the scald-
ing of an elderly woman in the bathtub of her rented
apartment. The jury decided that our client was 60%
negligent for her own injuries (the landlord was appor-
tioned 40%), but awarded her $458,056.51 in damages.
After conducting an informal poll of the jury, we
learned that they fully intended to award our client
monetary damages and, in fact, were confident that they
had done so by virtue of entering specific dollar figures
on the special verdict form.

Once informed that the effect of their verdict was to
award the plaintiff nothing, the members of the jury
were shocked and upset, to say the least. In fact, one
Jjury member was so bothered by the actual outcome,
that she paid a visit to our client to apologize for the
jury’s verdict.

Any experienced trial attorney is likely to have
several similar stories to relate. We are all frustrated
when a hard-fought case produces such an unintended
and unjust verdict. But for the client who has endured
years of pain and suffering and has waited patiently to
have their day in court, the effect of such a verdict can
be tragic.

It 1s difficult to understand the logic behind a rule
which, in essence, negates the true intent of a jury’s
verdict. The Kansas Supreme Court, in Thomas v.
Board of T. Trustees,* attempted to explain that logic
as follows:

The rule which forbids the jury to be informed
of the legal effects of its answers assumes that
a jury should not concern itself with the practi-
cal effect of its apportionment of negligence
and that a jury will operate more effectively in
a vacuum.

This logic is contradictory to the essential prin-
ciples of comparative negligence. Since the early
1970’s, when the principles of comparative negligence
became widely recognized, the role of the jury in
negligence actions has changed dramatically. Verdicts
requiring simple “yes” or “no” answers were no longer
the norm. Juries were now being asked to quantify
specific findings of relative fault. The concept of
damage apportionment is predicated on its inherent
fairness and on the trust we place in jurors. In mandat-
ing that citizens participate in the civil jury system, we
bestow our faith and trust in their ability to impartially
weigh and consider the evidence and to render a fair
verdict. Is it not inconsistent that we then “blindfold”
the jury and prevent it from knowing the legal effect of
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the special verdict findings?

[t is more than inconsistent to expect a jury to operate
ina vacuum, itis dangerous. In Seppiv. Betty,* the Idaho
Supreme Court observed that jurors frequently adjust
their special verdict answers to achieve a predetermined
result. If the legal effect of the answers is not obvious,
the jury will speculate, often incorrectly, about the legal
effect and thereby subvert the fact-finding process.”
This problem is accentuated in a modified 49% com-
parative negligence state by the attractiveness of the
fifty-fifty allocation.

In restricting the information we give to the jury, we
risk not only unjust verdicts, but disillusioned citizens.
Jurors take their duty very seriously. Most work dili-
gently to render fair and impartial verdicts. However,
when they are informed that the actual outcome is
different than what they decided, most jurors feel guilty,
disappointed, used and even angry. Such negative jury
experiences serve not only to disillusion individual citi-
zens but to heap unnecessary cynical criticism on our
already tarnished legal system.

A Proposal for Change

Changes can be made in our civil jury system,
changes that will improve the litigation process for all
participants and will restore a more equitable image to
the overall legal system. Wisconsin should adopt an
“ultimate outcome” jury instruction or should change the
language of the special verdict statute.

Such a change in the statute was attempted in 1985.
Senate Bill 57 was introduced by Senator Chvala and
then State Senator Feingold and was co-sponsored by
then Representatives Hauke, Wimmer and T. Thomp-
son. The proposed change read as follows:

SECTION 1. 805.13(4) of the statutes is amended
to read:

805. 13(4) INSTRUCTION: The Court shall
instruct the jury before or after closing argu-
ments of counsel. Failure to object to a material
variance or omission between the instructions
given and the instructions proposed does not
constitute a waiver of error. The court shall
provide the jury with one complete set of written
instructions providing the substantive law to be
applied to the case to be decided. The court
shall explain to the jury the legal conclusions
which will follow from its possible findings
and counsel may comment on the explanation
(emphasis added).”*

Unfortunately, no action was taken on this bill and it

died at the end of the 1985 session. The original drafters
of this bill did not re-introduce it in subsequent sessions.
To date, Wisconsin has not amended the special verdict
statute, nor have we adopted an “ultimate outcome” jury
instruction.

Although Minnesota modeled its comparative neg-
ligence law closely on Wisconsin’s, it went a step
further by allowing trial courts to inform juries of the
effect of their answers. In Minnesota, in all comparative
negligence cases, “the court shall inform the jury of the
effect of its answers to the percentage of negligence
questions and shall permit counsel to comment thereon,
unless the court is of the opinion that doubtful or
unresolved questions of law, orcomplex issues of law or
fact are involved, which may render such instruction or
comment erroneous, misleading or confusing to the
jury.”* In accordance with this court rule, the following
is a sample special verdict form used in Minnesota:

SPECIAL VERDICT FORM
NUMBER 1

COMPARATIVE NEGLIGENCE (FAULT) -
TWO OR MORE PARTIES

If you have answered “yes” to questions ,
and , then answer this question:

Taking the combined (negligence) (fault) which con-
tributed to the accident as 100%, what percentage thereof
do you attribute to:

A. (name) %

B. (name) Y%

C. (name) %

D. (name) %
TOTAL 100%

(claimant’sname)
may not recover from a defendant when

(claimant’s name)
(negligence) (fault) is greater than the (negligence)
(fault) of the defendant.*

By conditioning the application of the “inform the
jury” rule on the discretion of the trial court, Minnesota
allows its civil jury system to be flexible—a much
needed quality for such a system if it is to remain viable
and fair. It may very well be advantageous to treat a
complex, multi-party products liability case differently
than a straightforward, two-party personal injury case in
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terms of the instructions given to the jury. In Minnesota,
as well as other states,* trial courts are given the oppor-
tunity, on a case-by-case basis, to objectively decide on
the proper amount of information to be given to the jury.
Certainly this method is preferable to the inflexible, and
often unjust, method used in Wisconsin.

This flexibility is particularly important in light of
the comparative negligence reforms of 1995. A jury
deciding a complex, multi-party case treads upon par-
ticularly tricky applications of law and the jury must do
so blindfolded. Today, any defendant that is less than
51% at fault will not be held jointly liable. In addition,
that same defendant is only responsible up to their
percentage of causation. Without this knowledge, a jury
blindly allocating liability may circumvent an honest
intention to compensate plaintiffs.

In deciding whether Wisconsin’s rule against in-
forming should or should not be changed, perhaps we
should keep in mind two important points. First, today’s
jurors are much more sophisticated and have more
education and training than they did in 1890. What may
have been true for juries more than 100 years ago, may
not be true in this day and age. Second, we must not lose
sight of the underlying principle of our jury system;
namely, our belief that juries can impartially weigh all
aspects of a case and enter a fair and just verdict.

Although this issue has been debated for some time
in Wisconsin, the most eloquent petition for change was
made by Thomas Ryan, writing for the Wisconsin Law
Review, more than 50 years ago:

If a judge is more able than the juryman to rise
above his predilections, it is because of his
knowledge and education. Did the juryman pos-
sess the knowledge of the judge, he would be no
different from the judge in that particular, and
the remedy is not to keep information from him,
but to enlighten him to the fullest extent pos-
sible; not to curtail his vision, but to extend it;
not to make him fearful to take a step, but to be
a lamp to his feet—in a word, to treat him as a
co-laborer in the temple of justice. Assuming
him to be inferior and unworthy of full confi-
dence and presuming that his knowledge of the
effect of his answers upon the ultimate right of
a party to recover would cause his prejudices to
dictate his answers to the questions of the spe-
cial verdict, is to adjudge him to be dishonest or
at least an inefficient juryman.’’

We should not continue to accept verdicts from
juries that are forced to decide important issues while
wearing blinders. We can and should improve our civil

jury system by allowing juries to be informed of the
effect of their answers in comparative negligence cases.
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